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1. IDENTITY OF RESPONDING PARTY
AND STATEMENT OF RELIEF REQUESTED

Appellant Blakeley Vi]lage; LLC (“Blakeley Village™), by and through
its undersigned attorneys of record, hereby submits this Opposition to
Respondent’s .Motion' to Supplement Record.  Blakeley Village
- respectfully requests that the Court deny Respondent’s motion.

Responden‘t Blakeley Commons C.ondominium Association (the
“HOA'“) has had continued access.té Blakeley Village’s ﬁl‘es“ from whicﬁ 4
Ihe ‘new’ ev1dcnce comes, datmg back to no later than November 10,
2006l The * new ewdence consists of contracts swned bctween the
HOA’s membels and Blakeley V1lla2e and 50 the HOA has cz[wavs had 'v
access to the pemnent agr eements. In any event, the HOA falled to take
advantage of its access to Blakeley Village's files until October 10, 2007._‘ ,
-1t apparently did not review and analyze the ﬁ‘lés',...(‘)rv its own 'mEmbe‘r‘s’
records, until very '1‘¢cenﬂy.v With or'alt’argument in this 'con_solidated‘
appeal now ]eés than two weeks away, the'HOA's m.oﬁon' is a belated
attempt to sﬁpp_ieme;nt the record 'wﬁhl “new” e:vidence that it could have
. obtained and reviewed aiﬁlbst fwo 'years ago. |

II. PROCEDURAL BACKGROUND }
In IuIy 2006, Blakeley Village moved the tnal court to stay all of |

the HOA s claims — both the Washlncton Condommmm Act (“WCA™)

claims and the non‘-WCA‘claimAs — based on_arbitration prpvis’ions in the

! Declaration of Daniel L. Dvorkin in Support of Appellant Blakeley Village,
LLC“s Oppos:tmn to Respondent’s Motion to Supplement Record. '
Id. . A






original purchase and sale agreements related to each condominium unit at
the Blakeley Commons Condominium (the “project™).’ On August 8,
2006, the trial court issued a stay of proceedings and postponed ruling on

Blakeley Village's arbitration motion, pending the Court of Appeals™

decision in Satomi Owners Association v. ‘S'atondi, Lrc

- After the Satomi decision was issued by the Court of Appéals,
,B]ékeley.Village l'enewed its mbtion to s‘tay all of the Association’s claims
and cm_nﬁel arbiﬁ_'at_ion, and the HOA moved to lift the sta'y.l5 ‘ The motions

were fully briefed by both parties. On August 7, 2007, the twial court lifted

the stay on proceedmcs, ruling that “[t]he Satomi decision'cdntrols.” and
demed "deicndants [sw} 1equest for mandatory arbltratlon on the

‘Association’s claims for breach of implied and express warranties of the

- AWashing,ton Condominium Act.”

The Order Granting Motion to Llft Stay did not expreqsly rule on

' Blakeley V llhue s motlon to stay the non- Washmgton Condommmm Act

.S'ee Defendant Blakeley Vx]lage LLCs (Incorrectly Identified in Comp]aml as
“Blakeley Commons, LLC”) Motion to Stay Trial Court Proceedings and
Compel Arbitration at 1:18-24, 3:6-10, 6:18-21, 14:16-19, 16:15-18. Clerk’s
Papers pp. 153168,

{ See Order Granting Blakeley Village, LLC s Motion to Stay Tr lal Court
Proceedlngs CP, pp. 323-326,

* See Defendant Blakeley Village, LLC’s (lncox‘rect]y Identified in Complaint as
“Blakeley Commons, LLC™) Response in Opposition to Plaintiff’s Motion to Lift
Stay and Cross Motion. to Compel Arbitration (the *“Renewed Motion to Compel
Aibltxatlon Yat 2:10-13, 6:13-15, 11:19-12:18. CP, pp. 348-554.

b See Order Granting Plaintiff’s Motion (o Lift the Stay on Pioceedings and Deny
) Mandatoxy Arbitration of its WCA Claims (the * Oxdex Granting Motion to Lift
Stay’ ) CP, pp. 739-741,.
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(“WCA™) claims, which motion was based on Satomi’s holding that the

HOA's non-WCA claims in that case are arbitrable. Therefore, on August
8, 2007, Blakeley Village moved for clarification of the Order Granting
Motion to Lift Stay.” The trial court granted Blakeley Village’s motion
for clarification and stayed trial court pro_céediné,s with resiaect to the
HOA’S’Inon-WCA claims; pending arbitrati_on 6f ’chos:e'cl.aimszx ._

On September 4, 2007, Blakelcy.Vill.agé _ﬁied its Noﬁce of Appeal
to this C'ourf for Direct Revive'w:‘() Direct review By this Cduﬁ Wa;

accepted and on or about Apx il 2, 2008, this appeal was consohdated w1th

two other "tppcdls concemmz, the same or 51m11ar 1ssues, Satomi and The
Pier at Lesc]u Condommmm Assoc., LLC v. Leschi Com. |

‘ N Oh July 7, 2008, the HOA _imi)rc_)perly ﬁled \%{ith_ the trial court its
Motion to .S'et 'Trial. Date The 'Motion to Set Trial Date was opposed by
Bldkeley Vl]lage 10 On August 18, 7008 the ‘trial court 1ssued its Order -

Denymg, Mo‘uon to Set Trial Date. On August 26, 2008 the HOA moved -

7 See Bl‘akeley Village, LLC's ( lnconectly ldemiﬁed in Complaint as 'Blake]ey :
Commons., LLC™) Motion for Clarification of August 3, 2007 Order Granting
Plaintiff's Motion to Lifi the Stay on Proceedings and Deny Mandalmy

 Arbitration of its WCA Claims. CP, pp. 742-747.
¥ See Order Granting Blakeley Village, LLC’s (Incorrectly Identified ‘in
- Camplaint as *Blakeley Commons, LLC™) Motion for Clarification of August 3,

2007 Order Granting Plaintiff's Motion to Lift the Stay on Proceedings and Deny - |

Mandatory Arbitration of its WCA Claims (the “Clarification Order™). ‘CP, pp.
730 752. ‘
? See Blakeley Vllla;:e LLC’s (Incouect]y ldenuﬁed in the Caption as Blakelev
Commons LLC™) Notice of Appeal to the Supreme Court of the Slate of
Washington for Direct Review.” CP, pp. 753-762.
'Y A copy of Blakeley Village’s Opposition to Plamtlff‘q Motion to Set Trlal Date
is prowded in the Appendix to this brief at pp. 1-43. o






this Court to supplement the record on appeal with the Motion to Set Trial
Date and all supporting declarations and exhibits.
Oral argument in this consolidated appeal is set for September 23,

2008.

- II. STATEMENT OF GROUNDS FOR OPPOSITION TO -
RESPONDENT S MOTION

A. RAPs 9.9 and 9.10 Do Not Apply to Respondent’s Request to
Supplement the Record with New Evidence N

- The HOA seeks to supplcment the 1ecc>1d with its Motion to Set Trial
- Date, whlch was- unploperly broutrht before the trial: court only two
months ago. The Motion to Set Trial Date includes supportmg
declarations By unit 'ov»vnlers, a’gtaéhed to whicﬁ are portions of the unit
A A owners’ Purchgse and Sale agreemer:lts; The argtimén; the HOA is frying v
}to‘makc, at this 1at§ date and fdr the ﬁfst time,‘ ié that é few unit'owners |

A» cannot rémember signing the Walranty‘Add'ervldum in the Purchase aﬁd
Sale Agreements. The HOA disingenuously claims that the portions'of the
Purchase and Sale Ag.reenﬁent's' if seeks fo introduce were previously
' undiscover. able due to the stay on trial court pxoceedmgs desplte the ,
- subject agleements bemg between 1he HOA’s own membe1s and Blake]ey '
Village, and the access toﬁBlakeley Vﬂ]age s files that was long ago
, pfovided to the HOA. RAPs 9.9 and 9.10, relied on by the HOA, do not

apply in t‘his cirgumsfance. | | .

RAP 9f9.a110\nfs for supplementation of a report of proceédings,

Jackson v. Washington State Criminal Justice Training Commission 43






Wn.App. 827, 831, 720 P.2d 457 (1986)."" The trial court motions that led
to this appeal were heard without oral argument. As indicated in Blakeley
Village's Statement in .Lieu of Arrangements, no narrative or verbatim
report of the trial court proceedings was submitted‘ to this Court.”? The
trial court record before this Court consists of the Clerk"s Papers,
contammg, written motions, Iesponses lephes and trial court orders. RAP
9.9, conccmln;, supplementahon of areport of proceedings, does not apply
1o lhe HOA’s request to supplement the 1eco1d w1th its recent Motion to
Set Trial ‘Date.- . o ‘ o
RAP 9.10 allows a party to request t‘riat édditional pox“tioné of an
ex1stmg tnal record be t1ansmltted to the appellate court. Bucldcy v,
| Snappe/ P()WL’] Equzpmenl Co 61 Wn.App. 932,- 941, 813 P.2d 125
A( 1991); Ha1 bmm_z v. Garden Valley Outfitters, Inc., 69 Wn.App; 590, 593,
. 84'9 P. 5d 669 (1'99?) RAP 9.10« .p'ertai‘ns only to additibns to the rleéo‘i'd
of cauhcr trial court proceedmg,s [that wer e] conmdcwd below ) The
HOA’s Mot:on to Set Trial Date does not 1ep1esent ezuher tual couﬂ '

pr oceedmm nor was the motion * cons1de1ed below.” The Motion to Set

'""RAP 9.9 reads as follows:
The report of ploceedmgs may be ~ corrected or
supplemented by the trial court on motion of a party, or on
stipulation of the parties, at any ‘time prior to the
transmission of the report to the appellate court. The trial
court may impose the same kinds of sanctions provided in

~rule 18.9(a) as a condition to correcting or supplementing
the report of proceedings after the time provided in rule 9.5.
2 See Blakeley Village’s Statement in Lieu of Arrangements, a copy of which is
provided in the Appendix (o this brief at pp. 44-45,
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Trial Date was improperly brought before the trial court, which currently
lacks jurisdiction in these 111atfers, over a year-after the trial court
proceedings at issue in this appeal had concluded, Moreover, the
malerialé included in the HOA's untimely Motion to Set Trial Date
obviouSly were not considered by tﬁe trial court in issuing ti)e .order on
review, for the trial court prope1'1y held that it lacked jurisdiction in Ifght
of the appeal pending for a yéar. RAP 9.10 cleaﬂy does nbt apply.

Tlﬁe HOA'’s Motfon to Supplement the Record is a bc'létcd.a_ttempt 10
introducé evideri.ce.and make new argaments that it ineXcuéably‘ failed to )

' bring before the trial cdurt at the appropriate time.

- B, Respondent’s Request to Introduce New Evidence Does Not Meet'-
' the Narrow Crltel ia Enumerated in RAP 9.11,

As noted abo_ve, the HOA is attcmpt_mg to lsupp]cmcnf the record with
its Motion to Set Trial Daié, and supporting declarations, attached to
: which are porﬁons of four Purchase and Sale Agreement's re]ating‘to units |
at the pr olcct " The Motlon to Set Tnal Date was 1mpr0pc:11y blought
before the tnal court only two months ago.
Although the HOA has not 1nvoked RAP 9.11, that provision also does
| not perml’c the too late and i 1mp10per supplementahon now sought by the
HOA. RAP 9.11isa lnmted remedy under which this Cour’t may al]ow
the record to be supplememted with new ewdenoe if all of the following
six criteria are met: (1) additional proof of facts is needed to fairfy resolve -
the issues on reviewi (2) the additioﬁal evidence wbuld probably change

the decision being reviewed; (3) itis equitable to excuse a party's failure to
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present the evidence to the trial court; (4) the remedy available to a party
through postjudgment motions in the trial court is inadequate or
unnecessarily expensive; (5) the appellate court remedy of granting a new
trial i{s inadequate or u._nnecessarily expensive;- and -(6) it would be
ﬁwquitable to decide the case solely on the evidenqe already taken in the
trial court. Hurbz}von-, 69 Wn.App. at 593—'94; see also Lamon 1 Butler,
112 Wn.2d 193, 199, 770 P.2d 1027 (1989)("..7we deny the LaMons'
motion to 'sﬁpplement the record with this_ eviclénce pursuant to RAP 9.11,
there 'bein‘g. no excuse for their fa'iluré to present the evidence to the trial -
court below) L | _ v ..

The HOA's reqqesi does not satisfy several of RAP 9.11's mandatory.
criteria. o » o

The HOA's i'equest does 'nbf meet fhe first n ecesséi‘y faetor; additional
proof of facts being needed to fail'ly resolve the issues on review. The
'_ ?@'sz(ef of whether each .origilzal ‘unit purchaser signed a Warranty
' Addéndz_n_;i is not on revieﬁ:. Attéc.h'ed‘ to the Declaration of Lis Soldano
“in Support of Blakéley Villlage_, LLC’s (Incqrrectljl Identified in the
Capt_ion as “Blakeley Commons LLC") Moﬁpn to Clompel Arbiﬁ'ation and .
, | Stay Proceedings are signature pages.on the Wan’ahtj Addendum relating

to the original purchase of 103 of the 106 residential units at the project.”

"* See Declaration of Lis Soldano in Support of Blakeley Village, LLC’s Motion
.to Compel Arbitration and Stay Proceedings, CP, pp. 13-130. In its Motion to
Set Trial Date, the HOA claims that four people do not recall signing Warranty
Addendums. Two of the four of these people purchased commercial units. Only
" the residential units at the project are at issue in the lawsuit, B]akeley Village

requests further opportunity to brief this issue, if necessary.
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Ms. Soldana’s declaration states that it was Blakeley Village's standard
practice to require a signed Warranty Addendum in relation to each sale
and the remaining three signature pages have apparently been misplaced.
The HOA, in response to Blakeley Village’s initial motion to compel
arbitration and in response io Blakeley Village's renewed métion to
compel arbitration, filed approximately one-year later, did not attempt to
rebut Ms. Soldano’s declaration. Accordingly, the trial Lourt, in ordering
a1b1t1'1t10n held on the 1ec01d before it that arbitration was u,qmred‘
“based on (l) the arbitration ]:)l OV]SlOIlS in the Wauanty Addendums to the
‘ Purchase and Sale Agreements entered mto by the Blakeley Commons'
- owners...’ "4_‘ In short, the trial coux,'t 11¢1d that each owner mgned a
Wauanty Addendum. | - | ‘

" RAP 5.1(d) rcqulres that a party seekm;, cross Teview must file a :
notice of appeal or a notlce for dlscre’clonary review within the time
allowed by rule 5.2(f), The HOA has not filed a notice of appeal or notice

" of diser chonary review and hab thus not comphed thh RAPs s, 1(d) and
| 7(1‘) A party qeekmg cross review must also mclude in its brief a
sepcu ate concise statement of each error it contends was made by the ‘ma]

- court, together with the issues pel“tamm g to the assignments of‘ error. RAP

10.3(a)(4); see also Fluor Enters., Inc. v.- Walter Constr, Ltd., 14]

' See Ovder Granting Blakeley Village, LLC's (Incorrectly Identified in
Camplaint as “Blakeley Commons, LLC™) Motion for Clarification of August 3. -
2007 Order Granting Plaintiff’s Motion to Lift the Stay on Proceedin gs and Deny
Mandatory Arbitration of its WCA Claims (the * C]anf‘catlon Order™). CP pp-
750-752.
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Wn.App. 761, 771, 172 P.3d 368 (2007)("But Fluor did not file a cross-
appeal or assign error to the t;'ial court's consblidah’on order as required by
RAP 5.1(d) and RAP’ 10.3(a)(4). Thus, this issue is not properly before
us.”). The I—IOA"s Counterstatement of Issues in its Brief of Respondent
does not assign error to the trial court’s .ﬁr‘lding, that each original unit
owner si gnéd a Warranty Addendum._15 | The HOA notes, in passing and
without challenging Ms. Soldano’s testimony that each owner signed a
, Warreinty Addenduin, that Blake? cy: Village é@kanled ges that three of the |
signed Warranty Addendums can no 1ongef be located. ”’- The HOA’S |
three- -sentence observatlon made in passmg, in the body of its appeal bnef
\mthout assigning error to the trial court’ s decmmn ‘on the issue and
w1.thour ﬁhn g any notice of cross appealv is not sufﬁcmnt to brin g the isstie
‘ w1thm the scope of review before this Court. The first neccssary factm
under RAP 9.111s plamlynot met, |

Thus, the e’vidence with which the HOA' seeks to sﬁﬁple’meﬁt tﬁe
rccmd does not speak to  any issue on review. In 1ts motlon the HOA"
makes no argument to the contrary. As the ev1dence the HOA seeks to

introduce does not speak to any issue on review, there is no probability .

" The HOA"s Counterstatement of Issues reads, in its entirety, as follows:
A. Does the FAA preclude judicial remedies for Washington
Condominium Act claims? <
B. Do arbitration agreements entered into by original - condominium
purchasers bind a condominium association that is not a party to the
agreements? :
C, Is a unilateral arbitration provision unconscionable?
Brief of Respondent, p. 3. - :
'® Brief of Respondent, p. 11
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that the evidence will change any decision concerning an issue on review,
and so the second necessary factor under RAP 9.11 is also not inct.

The third necessary factor under RAF 9.11 is whether it is equitable to
“excuse the HOA's failure to present the “new” evidence to the trial court
at the appropriate time. This factor is also not met. The portions of the
: Purchase and Sale AQ'ﬁClﬂel}’tS attached as exhibits to the unit owner
declarations in support of the HOA;S Motion .tov. Set Trial Date come f1'01ﬁ
Blake]ey Village's fi ]eé without any .ex‘pla.natioﬁ for %rhy the HOA did not
sunp]y use the uoples in the possessmn of its own members' Further,.
despite the stay on fomlal discovery in the tr1a1 court proceedmgs
Blakeley Village was amenable to providing the I-IOA access to Blak_eley
| Village's files ﬁom :ﬂﬂe ti'mé of 'complétion of é i)tivi}ege' réview pfibr to-
: November 10, 2006. m " To arrange for a review of Blakeley Village's fi Jes,
all the HOA had to do was ask. The HOA walted until October 10, 2007
to begin its review of B]akeley V]l]age ] ﬁles Had it dili gently pursued
a review of Blakeley Vl]lasze s files, the HOA would have obtained the

“new” evidence up to eight months prior to Blakeley Vrllage s Renewed
Motion to Compe] A1b1trat10n (puttmg aside, again, the fact that the HQA
could simply have obtainéd the documéﬁts from its own members) and it

could have presented the evidence to the trial court at that time. 1t is not

" Declaration of Daniel L. D\'orkm in Support of Appellant Blakeley Vlllage, -
LLC’s Opposition to Respondent’s MoUon to Supplement Record.
A8

Id. :
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cquitable to allow the HOA to supplement the record with this “new™
evidence at this extremely late date. The third necessary factor is not met.
1t would not be unfair to decide the case solely on the edideﬁqe ah'eadyA
taken in the trial court. The sixth necessary factor is not met. In its |
original Motion to Compel Arbitration énd Stay Proceedings, Blakeley
Village Submltted to the trial court executed Wan anty Addcndum
signature paves for 103 of thc 106 unlts at the prolect “The declaration of
Lis Soldano, to ‘which the signatures pages were attached‘, states .t,hat it was
Blakeley Vi_IIage's standard . practice td require a signed . Warranty
Addendxﬁn for the cdxﬁpletidn of each sale and that the 3 iﬁissiﬂg éignatufé
: pag,es had been. nusplaced Despite having contmued access to Blakeley
Vl”aLC 8§ ’rlles since apprommately November 10, 2006 and havmg ﬁnally
‘begun its document review on October 10, 2007 the HOA made not one
>a1 gument regarding missing mgnatures on the Warranty Addenda un‘nl it
filed its belated, impr oper Mo‘uon to Set Tnal Date. With only fourteen'
| days remammg before oral argument in this appeal the HOA seeks to
introduce addltlonal evidénce concermng 51g11atu1es on the Warranty
Addendum Under these cucumstances itis app1 oprlate and fa1r to decide
the case solcly on the evidence prevlously takcn in the. tnal court
Blakeley Vlllage 1'espectfully requests that the Court deny_ the HOA’é

motion to supplement the record. -

IR






C. If the Court is Inclined to Allow the “New” Evidence, Blakeley
Village Should be Afforded the Opportunity to File a
Supplemental Brief Regarding the Same. ‘

As a matter of fairness, if the Court is inclined to allow the record to
be supplemented as requested by the HOA, Blakeley Village requests the
opportunity to file a supplemental brief with this Court regarding the
“new’” evidence.” |

'RESPECTFULLY SUBMITTED this ® day of September, 2008

oY,

-JOEL T. SALMI, WSBA #6808.
- DANIEL L. DVORKIN, WSBA #32776

STELLMAN KEEHNEL, WSBA #9309
KIT ROTH, WSBA #33059 ° '
DLA PipeR US LLP :
- .- Attorneys for Defendant-Petitioner
- Blakeley Village, LLC
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